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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. :
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Appeai to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad 380004 1nCast
other than as mentioned in para-2(i) (a) above. /\u CENTR,, -
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) Afy 3% e # PE e AT BT AHEY B ¥ A 9 A NGY B Y R BT e Suga
T W fbar ST AT 3w a2d @ g g¢ N 6 forar wd ol @ gen @ fog genRafa sty
SRRIERYT B U A0 I Beeid WRBR B G M fHar e 2 |

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre- -
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, oy_Penalty, where
penalty alone is in dispute.” T T
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ORDER-IN-APPEAL

This appeal has been filed by M/s Indian Oil Corporation Limited, Sabarmati
Terminal, Near ‘D’ cabin, Sabarmati, Ahmedabad [hereinafter referred to as
“appellant”] against Order-in-Original No.MP/05/AC/Div-1V/18-19 dated 31.10.2018
[hereinafter referred to as “impugned order”] passed by the Assistant

Commissioner, CGST, Division IV, Ahmedabad South [hereinafter referred to as the

adjudicating authority].

2 Briefly, the facts of the case are that 20 show cause notices were issued to
the appellant during 1992 to 1997 for demanding of central excise duty, totally
amounting to Rs. 8,28,01,789/- as they had failed to submit certificate in respect
of re-warehousing of goods removed under AR-3A to the proper officer, as
prescribed under Rule 156 B(1)(2) read with 156 A(2) and 173 N of erstwhile
Central Excise Rule, 1944. Later on, out of the said demand, the jurisdictional
Assistant Commissioner has confirmed the duty of Rs.8,01,28,03/- and imposed
penalty of Rs.2 lacs. After many rounds of litigation, including remand proceedings,
before Commissioner (Appeals) as well as Hon'ble Tribunal, the issue was lastly
decided by the Commissioner (Appeals) vide OIA No.121/2012 dated 31.12.2012
under which the case was remanded to the lower authority in terms of specific
observation and given direction to re-examine the matter in detail. Accordingly, the
adjudicating authority has finally decided the issue vide impugned order, wherein,

he has confirmed duty of Rs.3,87,75,446/-.

3: Aggrieved with the impugned order, the appellant has filed the instant appeal

on the grounds that:

« The adjudicating authority has confirmed the demand without considering the
submissions made by the appellant and provisions of law, judgments on the
issue; that no statutory requirement that re-warehousing certificate received
from consignee should be attested by office in charge of consignee; that only
requirement to submit AR 3A (duplicate) duly endorsed by consignee which
the appellant have submitted for all goods.

« It is the departmental official to forward the re-warehousing certificate to the
consignee location and therefore, there is no responsibility on the consignor
not having fulfilled the requirement between the departmental authority of
consignor and the consignee location.

e It is not the case of department that the goods covered in AR 3As were
diverted and no such allegations are also made in the notice; therefore, the
demanding duty merely for non-submission of original AR3As is not correct.

o The appellant have submitted all documentary evidences to substantiate the

goods received by the consignee and also receipt of re-warehousing of the

goods covered therein and clearances thereafter under warehousing

arrangement etc.
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4, Hearing in the matter was held and shri Hitesh Khodiyar, Manager (Finance)
of the appellant and Shri H.P.Kanada, Advocate appeared for the same. The Ld.
Advocate reiterated the submissions of appeal memo and submitted additional

submissions.

5. I have carefully gone through the facts of the case and submissions made by
the appellant in the appeal memo as well as at the time of personal hearing. The
issue to be decided in the matter is relating to confirmation of duty amounting to
Rs.3,87,75,446/- in respect of non-submission re-warehousing certificate of goods
removed under AR3As by the appellant during 1992 to 1997 under Rule 156A and
Rule 156B read with Rule 173 N of erstwhile Central Excise Rule, 2002.

6. At the outset, I observe that the chronological incidence taken place in the

matter is as under:

[i] The matter was first adjudicated by the jurisdictional Assistant
Commissioner, vide order dated 31.03.1998, wherein, he had confirmed
the demand of Rs.8,01,28,083/- and dropped the demand of
Rs.26,73,706/-.

[ii] The appeal filed by the appellant was decided by the Commissioner
(Appeals), vide OIA dated 18.01.2001, wherein, he had confirmed the
demand of Rs.2,13,43,385/- and for the remaining amount, the matter
was remanded to the adjudicating for re-examination/verification.

[iii] The appeal filed by the appellant against the demand upheld by
Commissioner (Appeals) was decided by the Hon’ble CESTAT, vide order
dated 08.06.2009. The case was further remanded to the adjudicating
authority by the Hon’ble CESTAT for considering the case again and the
appellant was also directed to submit all evidence against which the
goods were received by the consignee.

[iv] On remand proceedings, vide OIO dated 30-11-2009/08-12-2009 and
corrigendum issued thereof, the Assistant Commissioner has confirmed
the amount of Rs.2,27,79,325/-.

[v] Against the OIO dated 30-11-2009/08-12-2009, the appellant as well as
the department had filed appeal before Commissioner (Appeals). The
Commissioner (Appeals), vide OIA dated 06.07.2010, has set aside the
010 dated 30-11-2009/08-12-2009 and again remanded the case to the
adjudicating authority with a direction to re-examine the AR3As duly
countersigned by the Central Excise Officer of the consignee in respect
of demand of Rs.5,73,48,758/- and also to r-examine the AR3As in
respect of which entry no. and date of re-warehousing certificate not
mentioned in respect of demand of Rs:2:27:79;325/-,

[vi] The Department approached Hon'ble Tribunal by questioning the power
of remand by the Commissioner (Appeals). Vide order dated
09.08.2011, the Hon'ble Tribunal has allowed the power of remand by
the Commissioner (A) and directed the adjudicating authority to decide
the case afresh.

[viii] Vide OIO dated 15.05.2012, the Assistant Commissioner has confirmed
the demand of Rs.8,28,01,789/- demandeg_,j_n:@‘o__ﬁhow Cause Notices
‘<cued on 1992 to 1997 and also imposed-pefalty ot:Rs,2,00,000/-.
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[ix] Commissioner (Appeals), vide OIA dated 31.12.2012, has upheld the
recovery of Rs.42,02.083/- in respect of AR3As not traceable and in
respect of remaining amount, he again remanded the matter to the
adjudicating authority. He also dropped the penalty imposed.

[x] The department again filed an appeal before Hon'ble Tribunal against
OIA dated 31.12.2012 and vide order dated 09.07.2015, the Hon'ble
Tribunal had also upheld the OIA with a direction to the adjudicating
authority to decide the matter according to OIA.

[xi] Accordingly, the adjudicating authority has finally confirmed the

demand of Rs. 3,87,75,446/-.

Fe I find that the adjudicating authority has confirmed the demand of

Rs.3,87,75,446/- in respect of non-submission of re-warehousing of goods removed

under AR-3As in following counts.

5 No. of AR | Amount of | Reasons for confirmation

No 3As duty confirmed

1 16 46,97,922/- | Entire amount was paid by the appellant

2 37 42,02,083/- | Commissioner (A), vide OIA dated 31.12.2012
had already confirmed the demand.

3 482 2,98,75,441/- | The appellant neither produced original nor
photo copies of AR3As duly countersign by the
jurisdictional consignee’s Superintendent or
Inspector.

7.1 In the appeal memorandum, I find that the appellant has not disputed the
confirmation of Rs.46,97,922/- in respect of 16 AR3As referred to above. Since the
confirmation of demand and payment made by them is accepted, I do not find to

discuss the matter further and accordingly, I uphold the order of adjudicating

authority in this regard.

7.2  As regards 37 AR3s for Rs.42,02,083/-, the appellant has submitted that the
said amount was recovered by way of adjustment from them by the lower
authority, vide OIO' No.97/AC/13-Ref dated 17.08.2013, while adjudication of
refund amount of Rs.2.22 Crore. They further submitted that in the meantime, they
could trace out 27 ARA3s involving Rs.33,01,787/- and filed a refund claim as per
Commissioner (Appeals) order dated 31.12.2012; that as per Commissioner
(Appeals) order dated 31.12.2012, if any proof of re-warehousing in respect of 37
AR3As is received by the appellant, they can file a refund claim later on. I find that
the refund claim was rejected by the lower authority vide OIO dated 13.05.2015 as
the appellant had submitted Xerox copies of AR3A in qguestion. The Commissioner
(Appeals), vide OIA dated 17.02.2016, has remanded this issue to the lower
authority to examine the evidenf:es submitted by the appellant. I find that the
adjudicating authority has not discussed anything regarding the status of the said

refund claim in the impugned order and confirmed the demand only on the basis of
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duty confirmed by the Commissioner (Appeals). I find that this office has sought a
clarification in this regard, vide letter dated 03.07.2017, however, no
communication is received from the adjudicating authority till date. In the
circumstances, I feel that the confirmation of demand in
respect of 37 AR3As, involving Rs.42,02,083/- can be upheld only after knowing the
present status of the refund claim filed by the appellant in respect of 27 AR3As
mentioned supra. Therefore, this matter needs to be re-examined by the
adjudicating authority further. Therefore, I remand this issue to the adjudicating
authority to pass a speaking order afresh, after looking into the facts discussed

above.

7.3 Lastly, for 482 AR3As involving demand of Rs.2,98,75,441/-, 1 find that
though the adjudicating authority has stated in the impugned order that the
appellant has not furnished any original/photo copies of AR3As in question, duly
countersigned by the jurisdictional consignee’s Superintendent or Inspector, the
appellant has vehemently contended that [i] in 7 AR3As involving Rs.13,43,603/-,
they have paid duty on the shortage quantity; [ii] in 10 AR3As involving
Rs.10,52,274/- - the jurisdictional Range Superintendent has confirmed re-
warehousing of goods; [iii] in 27 AR3As involving Rs.34,36,112/-, original/Xerox
copies were signed by the Consignee and jurisdictional Superintendent/Inspector;
‘and remaining 438 AR3As involving Rs. 2,40,43,452/-, they had submitted
original/Xerox copies/collateral evidences signed by the consignee. The appellant
has furnished Xerox copies of AR3As in support of their argument. In this regard
also, this office has requested to the adjudicating authority, vide letter dated

03.07.2019, to clarify the matter. However, till date no reply is submitted.

7.3.1 Looking into the submissions made by the appellant, I feel that the demand
of Rs.13,43,603/- in 7 AR3As is not sustainable as they had paid the amount and
Rs.44,88,386/- in 37 AR3As is also not sustainable as they submitted
original/Xerox copies of AR3As duly signed by the Superintendent/Inspectors. i
find that in earlier round, the Commissioner (Appeals) had accepted the Xerox
copies AR3As, duly certified by the jurisdictional central excise officer as proof of
re-warehousing and the acceptance of such Xerox copies was not agitated by the
department. In the circumstances, the adjudicating authority should have accepted
such documents as proof of re- -warehousing. However, I find that these facts were
not considered by the adjudicating authority though the appellant has furnished all
such details. Therefore, this issue is also required to be re-examined by the

adjudicating authority on the basis of documents furnished by the appellant and if -

the submissions made by the appellant in respect of 7 and 37 AR3As supra is found

in order, the appellant is eligible for relief. In view of above, I remand the matter to
the adjudicating authority. In respect of 438 AR3As, I fmcl that as per appellant’s
submission they had submitted original/Xerox coples |rf 436 ARBAS duly signed by

\




F.No.v2(27)163/Ahd-South/18-19

the consignee and collateral evidences in 2 AR3As. I find that earlier also, the
Commissioner (Appeals) has remanded the case in respect of AR3As which were
only signed by the consignee and not counter signed by the department officer in
charge. I find that as per provision of Rule 156 A of erstwhile CER 1944, the
Officer-in-charge of the warehouse of destination shall countersign the application
received by him and send it to the Officer-in-charge of the factory or warehouse of
removal and provisions of 156 B of rule ibid, If the application endorsed with the
re-warehousing certificate is not received by the Officer-in-charge of the factory or
warehouse of removal, the consignor shall, on demand by the proper officer, pay
tﬂhe duty leviable on such goods. Therefore, the appellant is bound to furnish AR3As
in original or Xerox copies duly certified by the officer in charge. In this matter, I
find that the appellant has furnished copies of AR3As duly signed by the consignee
only which is not acceptable as per provisions of above referred rule. Hence, the
duty involved in respect of goods removed on such AR3A is recoverable. However,
I give one more time/chance to the appellant to trace out the required AR3As in
original or Xerox copies duly countersigned by the central excise officer in charge of
consignee’s end or any collateral evidence to the effect of goods re-warehoused at
consignee’s end and furnish before the adjudicating authority within one month on
receipt of this order. Therefore, I remand this matter also to the adjudicating
authority to decide afresh on the basis of submissions made by the appellant.
Needless to mention that opportunity of natural justice should be given to the
appellant to present their case. Since the matter is very old, the entire process

should be completed within two months from the date of this order.

8. In view of above discussion, I uphold the demand of Rs. 46,97,922/- as
mentioned at 7.1 above and for the remaining demand, I remand the case to the

adjudicating authority as discussed at para 7.2, 7.3 and 7.3.1 above.

9. The appeal stands disposed of in above terms.
Bl ¢
(Gopi Nath)
Commissioner (Appeals)
Date : w2019
Attested

= 251§
(Mohanan V.V)

Superintendent
Central Tax (Appeals) Ahmedabad

By R.P.A.D.

To,

M/s Indian Oil Corporation Limited,

Sabarmati Terminal, Near ‘D’ cabin, Sabarmati,

Ahmedabad
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Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Principal Commissioner of Central Tax, Ahmedabad - South.
3. The Addl. Commissioner, Central Tax (System), Ahmedabad  South.
4. The Asstt./Dy Commissioner, CGST Division-1V, Ahmedabad - South.
~ 3¢~ Guard File.
6. P.A. File







